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90 N. Y. S. 1. The assessment of a yearly value by the jury, to be paid 
over annually to the widow, has been approved. Walker v. Walker 
(1878) 2 111. App. 418. But almost without exception in the case of 
mineral lands the practical difficulties of setting out dower by metes and 
bounds has been met by assigning the widow one-third of the rents and 
profits. Stoughton v. Leigh, supra; Williams v. Thomas [1909] I Ch. 
713; Ware v. Owens (1868) 42 Ala. 212; Clift v. Clift (1888) 87 Tenn. 
17; Strickler v. Tracy (1877) 66 Mo. 465. In most of the cases on the 
subject a solution of the problem by alternative occupation or operation 
of the mine has been suggested, but none actually employing such a method 
has been found. 

R. L. S. 



Evidence — Declaration by Deceased of Intention to Act. — Greenacre 
v. Filby et al. (1916) 276 III. 294. — In a suit against a saloon keeper 
for loss of support by the death of the plaintiff's husband resulting from 
his intoxication, evidence was offered by the defendant that the deceased 
had, over a period of two years and as recently as the day of his death, 
made threats to take his life. Held, that such declarations were inadmis- 
sible because not a part of the res gestae nor accompanied by any relevant 
act which they served to explain. State v. Faknam (1916) 161 Pac. 
(Or.) 417. — At a trial for murder the declaration of the deceased was 
offered in evidence to the effect that she could not go home that after- 
noon with the witness because she thought the prisoner was coming to 
see her in the evening. Held, that under an exception to the hearsay 
rule, the declaration was admissible as showing an intention to meet the 
prisoner, though it was not evidence of any intention on the latter's part. 

Two views are taken in general by American courts as to the admis- 
sion -or exclusion of declarations of intention. The principal cases are 
representatives of them. Some courts admit such statements if they are 
a part of the res gestae. State v. Smith (1881) 49 Conn. 376, 381 ; State 
v. Jones (1884) 64 la. 349, 353; U. S. v. Nardello (1886) 4 Mackey 
(D. C.) 503, 515; State v. Hayward (1895) 62 Minn. 474, 484; Balto. & 
Ohio R. R. v. State (1895) 81 Md. 371, 383; Nordgren v. People (1904) 
211 111. 425, 433; People v. Atwood (1915) 188 Mich. 36. Such a rule 
must of necessity bar statements, even very close in point of time, when 
they fail to accompany ■ an act which is itself receivable in evidence. 
State v. Wood (1873) 53 N. H. 484, 494; Com. v. Fetch (1882) 132 
Mass. 22; Siebert v. People (1892) 143 111. 571, 584; State v. Fitzgerald 
(1895) 130 Mo. 407, 434; Chi. & En. III. R. R. v. Chancellor (1897) 165 
111. 438, 441; Foster v. Shephard (1913) 2 58 111. 164, 179. On the other 
hand, many courts receive evidence of declarations of intention as being 
independently relevant, that is, either as being verbal acts or as coming 
within an exception to the hearsay rule, analogous to the exception of 
declarations concerning bodily condition. Where this view is taken, 
nearby statements of intention come in whether regarded as part of the 
res gestae or not. Conn. Mut. Life Ins. Co. v. Hillmon (1891) 145 U. S. 
285, 294; Commonwealth v. Trefethen (1892) 157 Mass. 180, 185; State 
v. Hayward (1895) 62 Minn. 474, 497; State v. Mortensen (1903) 26 
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Utah, 312, 333; The San Rafael (1905) 72 C. C. A. 388, 397; Common- 
wealth v. Howard (1910) 205 Mass. 128, 152; Ickes v. Ickes (1912) 237 
Pa. St. 582, 590. Remote declarations may be excluded where the court 
considers time the test of admissibility. Hale v. Life Indem. & Inv. Co. 
(1896) 65 Minn. 548, 550. Some courts, however, receive even very 
remote declarations, ruling that age goes to the weight of such evidence 
and not to its admissibility. Blackburn v. State (1873) 23 Oh. St. 146, 
165; cf. Redd v. State (1881) 68 Ala. 492, 496. Of the two general views 
exemplified by the principal cases, the latter, recognizing independent 
relevancy, would appear to be superior. The former, which operates to 
exclude much relevant and enlightening evidence, has been charged with 
producing undesirable results and otherwise vigorously criticised. See 
Professor Wigmore (1917) 11 III. L. Rev. 573. 

M. B. 



Evidence — Res Gestae — Statement by Attorney. — Schanzenbach v. 
Stoller (1917) 161 N. W. (S. D.) 329.— In a suit for breach of contract 
to save himself harmless from the effects of a mortgage, the plaintiff 
sought to put in evidence a statement by his attorney to the offeror that 
the plaintiff would accept the terms of the offer, only if the appellants 
should act as co-guarantors with the offeror in saving him harmless. 
Held, that the testimony was admissible because it was not hearsay, but 
part of the res gestae. Whiting, J., dissenting. 

The testimony clearly seems to be hearsay in that it was an extra- 
judicial statement, and the hearsay rule excluding it applies, since the 
evidence is for the purpose of proving testimonially the truth of the 
statement Greenleaf, Evidence (16th ed.) sec. 100. The court cites a 
single authority to explain the admissibility of the evidence; namely, 
Wigmore, Evidence, sees. 1770, 1772, and 1777. The sections referred 
to are concerned with utterances constituting a verbal part of the act. 
As shown by Whiting, J., these sections are not in the least applicable 
to the present case, nor do they uphold the view advanced by the court. 
The statement in the instant case was not made by the plaintiff nor did 
it accompany any act of his. This is essential to its admission on the 
grounds set forth by the court. Ford v. Haskell (1865) 32 Conn. 489. 
Nor does the evidence meet another requirement necessary to admit it as 
an utterance constituting a verbal part of the act; namely, that it must 
be independently material to the issues of the case. Patten v. Ferguson 
(1847) 18 N. H. 528. 

F. L. McC. 

Gifts — Donatio Causa Mortis — Necessity of Proving the Cause of 
Death. — Stevens v. Provident Inst, for Savings (1917) 115 N. E. 
(Mass.) 404. — The test of the validity of gifts causa mortis is not the 
resultant death from the apprehended disease, but rather the fact that 
there had been no recovery from that disease, whether or not death was 
actually caused thereby. 

A donatio causa mortis is a gift, absolute in form, made by the donor 
in anticipation of his speedy death. To make such a gift effective it is 



